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Executive Summary 

Introduction 
Mental health and human rights are linked in three important ways. First, mental health affects human 

rights; second, human rights violations affect mental health and third, positive promotion of mental 

health and human rights is mutually reinforcing, as they are complementary approaches to advancing 

the well-being of persons worldwide (Gostin & Gable 2009).

One way to prevent human rights violations from occurring is by reforming mental health laws to 

be more in line with the promotion of the human rights of persons with psychosocial disabilities. 

Internationally, the Convention on the Rights of Persons with Disabilities (CRPD), which came into force 

in 2008, serves as a comprehensive and legally binding framework for promoting and protecting the 

rights of persons with mental disorders (Drew et al. 2011). Globally, the CPRD has been celebrated as 

being the universal standard for the human rights of persons with disabilities (Drew et al. 2011).

At the country level, law and policy reform has been identified as a key strategy to promote the human 

rights of persons with mental disorders. It is necessary to have a well-formulated mental health law in 

place for the protection of the human rights of persons with mental disorders (Drew et al. 2011). 

We reviewed mental health legislation in Commonwealth member states to obtain an insight as to 

how mental health legislation in the Commonwealth complies with the CPRD and adopts a rights-

based approach. We conclude by putting forward several recommendations resulting from the findings 

of this report.

Methodology 
We used the provisions of the United Nations Convention on Rights of Persons with Disabilities (CRPD) 

to enable systematic comparison of legislation from different countries. We restricted analysis to 

dedicated mental health legislation. Most countries do not have ‘consolidated’ legislation covering 

all areas relevant to persons with mental disorders, but used a ‘dispersed’ style of legislation. Thus 

provisions related to issues such as employment, housing, social security for example are usually not 

covered in mental health legislation but may be covered in other relevant legislation on these topics. 

These ‘dispersed’ provisions are not analysed in this report, as the focus of this research was an analysis 

of dedicated mental health legislation.

We searched for mental health legislation in 53 of the 54 countries of the Commonwealth, leaving out 

Fiji which is currently suspended from the Commonwealth. We were unable to obtain mental health 

legislation from 3 countries (St Lucia, St Kitts & Nevis and St Vincents & the Grenadines) and an official 
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English translation for the mental health law of Cyprus. Therefore these four countries are not included 

in the analysis. An extensive online search and correspondence with Commonwealth Health Professions 

Alliance (CHPA) partners suggests there is no dedicated mental health legislation in four countries 

namely Cameroon, Maldives, Mozambique and Rwanda. Thus we obtained mental health legislation 

from 45 countries and these are included in the analysis.

Summary of Findings 
1. Mental health legislation in 20 per cent of Commonwealth member states was enacted prior to 

1960 before modern medical treatments became available and before many of the international 

human rights instruments came into force.

2. Mental health legislation in only 11 per cent of Commonwealth member states specifically 

include provisions that state mental health care should be provided on an equal basis with 

physical health care.

3. Mental health legislation in only 9 per cent of Commonwealth member states promotes voluntary 

admission and treatment as the preferred alternative for treatment of mental disorders.

4. Mental health legislation in only 29 per cent of Commonwealth member states gives persons 

with mental disorders the right to be informed of their rights when receiving mental health care 

or treatment.

5. While laws in 24 per cent of member states had some provisions promoting community care, no 

legislation met all the criteria to be rated as promoting community care and deinstitutionalisation.

6. Mental health legislation in only 4 Commonwealth member states had provisions for supported 

decision making including the provision of Advance Directives in their mental health legislation.

7. Mental health laws in all Commonwealth member states allow involuntary admission to a 

mental health facility. Only half (51 per cent) of country mental health laws require the person 

to be discharged as soon as they do not meet the criteria for involuntary admission. 80 per cent 

of mental health legislation in Commonwealth countries does not apply the principle of least 

restrictive alternative to involuntary admission.

8. More than two-thirds of the mental health laws do not have a judicial/quasi-judicial body to review 

involuntary admissions and treatment. 

9. Provisions for protection from cruel, inhuman and degrading treatment are included in the 

legislation in only 23 (51 per cent) countries.

10. The informed consent of persons with mental disorders for participating in clinical and 

experimental research is specifically mandated in mental health legislation in only 5 (11 per cent) 

countries.

11. Mental health laws in only 9 (20 per cent) countries include a provison on the protection of 

confidentiality and only 8 (18 per cent) countries include a provision on privacy for persons with 

mental disorders.

12. Legislation in only 3 (7 per cent) countries specifically outlaws forced or inadequately remunerated 

labour within mental health facilities.



 3A REVIEW OF MENTAL HEALTH LEGISLATION IN COMMONWEALTH MEMBER STATES

13. Very few laws have specific provisions for the involvement of families and care-givers. Legislation 

in 12 (27 per cent) countries provides for information to be given to families and care-givers; in 10 

(22 per cent) countries families and care-givers are encouraged to participate in the formulation of 

treatment plans.

14. Mental health laws in most Commonwealth countries provide very little protection to minors and 

children. Laws in only 2 (4 per cent) countries restrict involuntary admission of minors with mental 

health problems, and laws in only 3 (7 per cent) countries ban any irreversible treatments on 

children with mental health problems.

15. The word “Lunatic” is used in the mental health laws of 12 countries; the term “Insane” is used 

in the mental health laws in 11 countries; the term “Idiot” is used in the mental health laws in 

10 countries; 2 mental health laws use the term “Imbecile”; and 2 mental health laws use the 

term “Mentally defective”. Overall 21 (47 per cent) laws use one of the above terms. 

16. The law in only one Commonwealth country mandates that users of mental health services are 

involved in mental health policy, legislation development and service planning.

Conclusions
1. Mental health legislation in many Commonwealth member states is outdated and does not fulfil 

member states’ international human rights obligations toward persons with mental disorders.

2. Mental health legislation in many Commonwealth member states is not compliant with the 

Convention on Rights of Persons with Disabilities. Substantive and procedural provisions related to 

guardianship in mental health laws are particularly problematic in this regard. 

3. Many mental health laws reviewed in this report treat persons with mental disorders as needing 

protection rather than as subjects with rights. As a result, mental health legislation, instead of 

protecting the rights of persons with mental disorders, is likely to lead to violation of rights.

4. Mental health legislation in many countries is based on an outdated understanding of mental 

disorders; ignores advances in the care and treatment of mental disorders and denies the capacity 

of persons with mental disorders to manage their lives.

5. Provisions in and the language of mental health laws in many instances adds to negative 

perceptions and further stigmatisation of persons with mental disorders.

6. Most mental health laws pay little attention to protecting the rights of vulnerable groups with 

mental health problems such as minors, women, and minorities and the special needs of such 

vulnerable groups.

7. Many mental health laws in Commonwealth countries do not address the issue of (lack of) access 

to mental health care, in particular, making care and treatment easily available; provided in a 

manner which enhances the capacities of individuals and protects and promotes their rights; and 

enables them to live and participate in their communities.

8. There is little participation of persons with mental disorders and their families and care-givers in 

the development and implementation of legislation. 
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Recommendations
1. Commonwealth member states should urgently undertake reform of mental health legislation.

2. Member states should ensure that the legislation meets their obligations under international 

human rights treaties, in particular the Convention on Rights of Persons with Disabilities.

3. The Commonwealth should consider providing financial and technical support to Low and Middle 

income member states to undertake mental health law reform. 

4. Commonwealth member states need to thoroughly review all legislation to comprehensively 

address all civil, political, economic, social and cultural rights of persons with mental disorders.

5. Commonwealth member states should introduce provisions to promote supported decision 

making in mental health legislation.

6. Commonwealth member states must involve persons with mental disorders and care-givers, apart 

from other stakeholders, in the mental health law reform process.
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Introduction
Mental health and human rights are linked in three important ways. First, mental health affects human 

rights; second, human rights violations affect mental health and third, positive promotion of mental 

health and human rights is mutually reinforcing, as they are complementary approaches to advancing 

the well-being of persons worldwide (Gostin & Gable 2009). Despite the powerful relationship 

between the two fields, and despite international attempts to protect the rights of persons with mental 

disorders, violation of human rights are experienced by persons with mental disorders worldwide, 

irrespective of society or income level. Human rights violations adversely affect mental health and can 

limit participation in economic, social, and cultural activities as well as negatively impact treatment and 

recovery. One way to prevent human rights violations from occurring is by reforming mental health laws 

to be more in line with the promotion of the human rights of persons with psychosocial disabilities. 

Internationally, the Convention on the Rights of Persons with Disabilities (CRPD), which came into force 

in 2008, serves as a comprehensive and legally binding framework for promoting and protecting the 

rights of persons with mental disorders (Drew et al. 2011). Globally, the CPRD has been celebrated as 

being the universal standard for the human rights of persons with disabilities (Drew et al. 2011). 

At the country level, law and policy reform has been identified as a key strategy to promote the human 

rights of persons with mental disorders. It is necessary to have in place a well-formulated mental 

health law for the protection of the human rights of persons with mental disorders (Drew et al. 2011). 

Legislation promoting a rights-based approach is important for countries as it is an important safeguard 

against the abuse of the rights of persons with mental disorders (Gostin & Gable 2009). 

We reviewed the status of mental health legislation in Commonwealth countries to obtain insight as to 

how mental health laws in these countries comply with the CPRD and adopt a rights-based approach. 

We conclude by putting forward several recommendations resulting from the findings of this report.

Methodology
We obtained copies of the mental health laws of Commonwealth countries from various sources 

including online international legal databases such as WorldLii (http://www.worldlii.org) and regional 

legal databases such as Paclii (http://www.paclii.org), from online legal resources maintained by many 

countries (eg. New Zealand; http://www.legislation.govt.nz), from the World Health Organisation, from 

individual partners of the Commonwealth Health Professions Alliance in various countries, and other 

professional colleagues in different countries. This was cross-checked with other online documents 

referring to mental health legislation in those countries to ensure we had the current mental health 

legislation for each country. 

Mental health: a legislative framework  
to empower, protect and care.
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We restricted our search and subsequent analysis to dedicated mental health legislation. Most countries 

do not have ‘consolidated’ legislation covering all areas relevant to persons with mental disorders, but 

use a ‘dispersed’ style of legislation. Thus provisions related to issues such as employment, housing 

and social security for example are usually not covered in mental health legislation but may be covered 

in other relevant legislation on these topics in a particular country. These ‘dispersed’ provisions are 

not analysed in this report, as the focus of this research was an analysis of dedicated mental health 

legislation. 

We used the provisions of the United Nations Convention on Rights of Persons with Disabilities (CRPD) 

to enable systematic comparison of legislation from different countries. We also referred to questions 

from the WHO Checklist on Mental Health Legislation (WHO, 2005) to elaborate the rights included in 

the CRPD. Recognising that the WHO Checklist antedates the CRPD and may not be compliant with 

some of the CRPD provisions, we selected and modified the questions accordingly. We also prepared a 

set of questions and criteria for issues of relevance from the CRPD perspective (eg. plenary and limited 

guardianship) which are not covered adequately in the WHO Checklist. 

We used the World Bank classification of countries by income into Low income, Lower-Middle income, 

Upper-Middle income and High income economies (see http://data.worldbank.org/about/country-

classifications/country-and-lending-groups for details).

Results and Discussion
We searched for mental health legislation in 53 of the 54 countries of the Commonwealth, leaving out 

Fiji which is currently suspended from the Commonwealth. In spite of the best efforts and assistance 

from the Commonwealth Health Professions Alliance (CHPA), we were unable to obtain mental 

health legislation from three countries (St Lucia, St Kitts & Nevis and St Vincents & the Grenadines) 

and an official English translation for the mental health law of Cyprus.Therefore these four countries 

are not included in the analysis. An extensive online search and correspondence with CHPA partners 

suggests there is no dedicated mental health legislation in four countries namely Cameroon, Maldives, 

Mozambique and Rwanda. Thus we obtained mental health legislation from 45 countries and these are 

included in the analysis below.

For Australia, Canada and the United Kingdom there is no single federal mental health legislation 

and states, countries and territories in these Commonwealth member states have their own mental 

health legislation. This means there are 10 mental health laws from Australian States and Territories, 

13 mental health laws from different Canadian states and territories and 3 mental health laws from 

the United Kingdom. We did not include all these state legislation in the analysis, as we felt this would 

skew the findings. State legislation in these 26 states across Australia, Canada and United Kingdom 

(all High income states by World Bank classification) if included in the analysis would constitute nearly 

40 per cent of the laws being analysed (26/68) while the 3 countries only made up 6 per cent of the 

countries included in the analysis (3/45). We therefore included the mental health legislation from 

a representative state/territory/country from each of these member states. Mental health legislation 

from Ontario was included as representative of the mental health legislation of Canada, from South 

Australia as representative of Australia and from Scotland as representative of the United Kingdom. 

Mental health legislation from Ontario and Scotland is regarded as progressive in their respective 

countries and South Australia has the most recently enacted legislation (2009) amongst all Australian 

states and territories. 
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We are aware there is an ongoing mental health law reform process in many countries (eg. India, Sri 

Lanka and Western Australia) and draft mental health bills are available for these countries and states. 

We have not included these draft bills for analysis for the obvious reason that these are not yet law 

and the final legislation when passed may be very different from the present draft bills available for 

consultation. 

1. Year of enactment of Mental Health Legislation

Table 1. Year of enactment of legislation

Year of Enactment Low  
(n1=7)

Low-middle 
(n2=18)

Upper-middle 
(n3=10)

High  
(n4=10)

Total 
(N=45)

Pre- 1960 3 (42%) 3 (17%) 2 (20%) 1 (10%) 9 (20%)

1961–1991 2 (28%) 10 (56%) 3 (30%) 3 (30%) 18 (40%)

1991–2008 2 (28%) 4 (22%) 4 (40%) 3 (30%) 13 (29%)

Post 2008 1 (5%) 1 (10%) 3 (30%) 5 (11%)

Modern treatment of mental disorders with psychotropic drugs started in the 1950s which significantly 

impacted the care and treatment of persons with mental disorders. People could now receive treatment 

and continue to live in the community. We used 1960 as a cut off to identify legislation from the pre-

psychotropic medicines era.

The United Nations General Assembly in 1991 adopted the “Principles for the Protection of Persons 

with Mental Illness and Improvement of Mental Health Care” also known as the MI Principles. The MI 

Principles were the first international attempt to set minimum human rights standards in mental health 

care and treatment practice and we therefore used it as another cut-off to identify legislation from the 

pre-MI Principles era. It is important to note that the MI Principles are disputed by many user-survivor 

organisations and have also been criticised by the UN Secretary General as affording a lesser degree 

of protection than existing human rights treaties (United Nations 2003) and particularly the rights 

protection available in the Convention on Rights of Persons with Disabilities (CRPD).

The Convention on the Rights of Persons with Disabilities (CRPD) came into force on 3rd May 2008. 

The Convention represents a paradigm shift from seeing persons with disabilities as objects of 

charity to subjects with rights who are capable of claiming and exercising these rights. The CRPD 

represents a landmark in the protection of the rights of persons with disabilities and this includes 

persons with mental disabilities. Hence we used this as another cut-off to identify mental health 

legislation from the pre-CRPD era. It is important to note that, as a binding Convention, the CRPD 

supersedes the MI Principles. 

Mental health legislation in 20 per cent of Commonwealth countries was enacted before 1960, while 

legislation in 60 per cent of countries was enacted prior to the MI Principles and legislation in nearly 90 

per cent of countries was enacted prior to the CRPD coming into force. The oldest legislation enacted 

in any Commonwealth country and still in force is from 1902, while the newest legislation enacted and 

in force is from 2012. 
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There is a clear gradient from Low income countries to High income countries of the Commonwealth 

with low income countries more likely to be using pre 1960 enacted legislation (42 per cent) while high 

income countries had the largest proportion of mental health legislation enacted after the CRPD (30 

per cent) (see Figure 1). 

The date of enactment of legislation is important as it is unlikely that legislation before 1960 will be 

influenced by the movement toward community treatment and is likely to have a custodial emphasis; 

while legislation prior to 1991 is unlikely to incorporate the rights protections outlined in the MI 

Principles and most laws prior to 2008 are unlikely to take a rights based perspective as required by the 

CRPD and therefore comply with the CRPD. 

Figure 1. Year of enactment of mental health legislation clustered by country income level

1991–2008 Post 20081961–1991Pre- 1960

Low (n=7) Low-middle (n=18) Upper-middle (n=10) High (n=10) Total (n=45)

2. CRPD Status

Table 2. CRPD Status

Low  
(n1=7)

Low-middle 
(n2=18)

Upper-middle 
(n3=10)

High 
(n4=10)

Total  
(N=45)

Ratified/Accession 5 (71%) 11 (61%) 6 6 28 (62%)

Signed 0 5 (28%) 2 3 10 (22%)

Neither signed/ratified 2 (29%) 2 (11%) 2 1 7 (16%)

Two thirds (62 per cent) of the Commonwealth member states have ratified the CRPD while 7 member 

states have neither signed nor ratified the CRPD. 
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What it means to sign the CRPD 

By signing the Convention or Optional Protocol, States or regional integration organisations indicate their 
intention to take steps to be bound by the treaty at a later date. Signing also creates an obligation, in the 
period between signing and ratification or consent to be bound, to refrain from acts that would defeat the 
object and purpose of the treaty. 

What is meant by ratification of CRPD

In order to become a party to the Convention and the Optional Protocol, a State must demonstrate, 
through a concrete act, its willingness to undertake the legal rights and obligations contained in these two 
instruments. In other words, it must express its consent to be bound by the Convention and the Optional 
Protocol.

Under the Convention and the Optional Protocol, States may express their consent to be bound in several 
ways:

•	 Ratification	(for	States)	

•	 Accession	(for	States	and	regional	integration	organisations)	

•	 Formal	confirmation	(for	regional	integration	organisations)	

From:	UN	Enable	(http://www.un.org/disabilities/default.asp?id=231)

3. CRPD Article 25: Health

This Article relates to the right to enjoyment of the highest standard of physical and mental health 

by persons with disabilities. Article 25 of the CRPD builds on the ‘right to health’ as included in the 

Universal Declaration of Human Rights (UDHR, 1948) and Article 12 of the International Convention of 

Economic, Social and Cultural Rights (ICESCR, 1966) and elaborated by the Committee on Economic, 

Social and Cultural Rights (CESCR) in General Comment 14 (2000). Article 25 of the CRPD needs to be 

read together with Article 19 and Article 26 to fully understand the health related obligations under 

the CRPD.

(A) Article 25 (2) requires States to provide persons with disabilities with the same range, quality and 

standard of free and affordable health care and programmes as provided to other persons. 

We used three specific criteria to assess if mental health legislation in Commonwealth States met the 

criteria for Article 25 (2): 

(i) Does mental health legislation state that mental health care should be provided on an 

equal basis with physical health care?

Table 3. Mental health care on an equal basis with physical care

Low  
(n1=7)

Low-middle 
(n2=18)

Upper-middle 
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 0 2 (11%) 1 (10%) 2 (20%) 5 (11%)

No 7 (100%) 16 (89%) 9 (90%) 8 (80%) 40 (89%)

Mental health legislation in only 11 per cent of the countries specifically included provisions that meet 

this criteria, there being little difference between countries from different income groups. 
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Examples 

South Africa – Mental Health Care Act 2002  
Section 10 (2): Every mental health care user must receive care, treatment and rehabilitation services 
according to standards equivalent to those applicable to any other health care user

Malta – Rights of mental health users  
Section 3 (1) (b) receive treatment of the same quality and standard as other individuals;

(ii) Does the legislation promote access to psychotropic medicines?

Table 4. Access to psychotropic medicines

Low  
(n1=7)

Low-middle 
(n2=18)

Upper-middle 
(n3=10)

High 
(n4=10)

Total  
(N=45)

Yes 0 1 0 0 1 (2%)

No 7 17 10 10 44 (98%)

Mental health legislation in only one Commonwealth country had specific provisions promoting access 

to psychotropic medicines. However other countries may have provisions for access to medicines 

(including psychotropic medicines) in their general health laws which were not analysed in this report. 

Example

Ghana – Mental Health Act 2012 
Section 57 (4): A person with mental disorder shall have access to psychotropic drugs and any other 
psychosocial rehabilitative interventions at different levels of care as appropriate

(iii) Free Care 

While Article 25(2) requires states to provide free and affordable health care to persons with disabilities, 

we found that mental health laws in 18 (40 per cent) Commonwealth member states gives the 

Government the right to recover costs of treatment (including involuntary treatment in public mental 

health facilities) from the property or estate of the person with mental disorders or from their relatives, 

friends or care-givers. There are ethical and legal questions on the justification for recovery of costs of 

treatment by the State especially when the State has the right to admit the person involuntarily without 

their consent.

Example from one country legislation

S 20.(1) If any patient detained in a psychiatric institution under the provisions of this Act has an estate 
applicable to his maintenance, or if any person legally bound to maintain the patient has the means to 
maintain him, the principal officer of the institution may apply to the court for an order for the payment of 
the cost of maintenance of the patient.

(2) The court shall inquire into the matter in a summary way, and on being satisfied that the patient has an 
estate applicable to his maintenance, or that any person is legally bound to maintain and has the means 
of maintaining the patient, may make an order for the recovery of the cost of maintenance of the patient, 
together with the costs of the application, out of the estate or from the person.

(3) An order made by a court under subsection (2) shall be enforced in the same manner and shall be of the 
same force and effect and subject to the same appeal as a judgment or order made by that court in a suit in 
respect of the property or person mentioned in that subsection.
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(B) Article 25 (3) of CRPD requires health professionals to provide care of the same quality to persons 

with disabilities as to others, including on the basis of free and informed consent. 

We assessed whether mental health legislation met the requirements of this CRPD provision using the 

following criteria: 

(i) Whether voluntary admission and treatment is the preferred alternative in mental health 

legislation.

Table 5. Promotion of voluntary admission and treatment as preferred alternative

Low  
(n1=7)

Low-middle 
(n2=18)

Upper-middle 
(n3=10)

High 
(n4=10)

Total 
(N=45)

Yes 0 3 (17%) 0 1 (10%) 4 (9%)

No 7 (100%) 15 (83%) 10(100%) 9 (90%) 41 (91%)

Overall mental health legislation in only 4 (9 per cent) Commonwealth member states had provisions 

which met this criteria. 

Example 

Samoa – Mental Health Act 2007 

Section 5 Voluntary Care Support and Treatment: 

(1) In providing care, support, and where required, treatment and protection for persons with mental 
disorder, the Minister, Chief Executive Officer, the Ministry, the Court, health professionals and all other 
persons providing care, support, treatment or protection, shall, where possible, give preference to the 
provision of care, support, treatment or protection: (a) on a voluntary basis;

(2)	For	the	purposes	of	this	Act	“voluntary	basis”	means	that	the	person	with	a	mental	illness	is	provided	
with care, support, treatment and protection only;

(a)Where the person is given information and explanations about the care, support, treatment or protection 
in a language, style and manner which the person is most likely to understand; and

(b) Where options and choices of care, support, treatment or protection are available, information about the 
options and choices and the right to choose which options and choices are given to the person; and

(c) Where the person is competent to freely and voluntarily agree to or refuse care, support, treatment, or 
protection and the person’s agreement or refusal is respected and given effect to without unreasonable 
pressure or influence.

(ii) Does the law clearly state that all persons admitted voluntarily to a mental health facility 

can only be treated after obtaining informed consent?

Table 6. Informed consent before treatment for voluntary admissions

Low  
(n1=7)

Low-middle 
(n2=18)

Upper-middle 
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 2 (29%) 5 (28%) 3 (30%) 3 (30%) 13 (29%)

No 5 (71%) 13 (72%) 7 (70%) 7 (70%) 32 (71%)
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Mental health laws in only 29 per cent of countries clearly specify that persons voluntarily admitted to 

a mental health facility can only be treated after obtaining informed consent. Interestingly there is no 

difference between countries based on income classification. Most other laws do not contain a specific 

provision stating that persons admitted voluntarily shall only receive treatment with their informed 

consent. 

In some laws there are paradoxical provisions – for example, legislation in a few countries contains a 

provision titled “Voluntary patient not to be detained for more than forty days” which further goes 

on to say “If any person received into a mental hospital as a voluntary patient… becomes at any time 

incapable of expressing himself as willing or unwilling to continue to receive treatment, he shall not be 

retained as a voluntary patient for a longer period than forty days”. 

On the other hand, there are examples of good practice (see below).

Examples 

Malta – Mental Health Act 2012  
Section 3 (i) give free and informed consent before any treatment or care is provided and such consent 
shall be recorded in the patient’s clinical record. This is without prejudice to the patient’s right to withdraw 
consent.

Pakistan – Mental Health Ordinance 2001 
Section 51 Informed consent – (1) Before commencing any investigation or treatment a psychiatrist or 
nominated medical officer shall obtain written informed consent, on a prescribed form, from the patient or if 
the patient is a minor, his nearest relative or a guardian, as the case may be.

Ghana – Mental Health Act 2012  
Section 40 (2) The consent of a voluntary patient shall be obtained before treatment is given; (3) A voluntary 
patient reserves the right to refuse treatment.

(iii) Does the law state that voluntary admission and treatment also implies the right to 

voluntary discharge/refusal of treatment?

Table 7. Right of voluntary admissions to voluntary discharge/refusal of treatment

Low  
(n1=7)

Low-middle 
(n2=18)

Upper-middle 
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 2 (29%) 10 (56%) 7 (70%) 5 (50%) 24 (53%)

No 5 (71%) 8 (44%) 3 (30%) 5 (50%) 21 (47%)

Although mental health legislation in many countries does not promote voluntary admissions as a 

preferred alternative, there is provision for voluntary admission in many country laws. 24 (53 per cent) 

country laws allow persons who voluntarily admit themselves to a mental health facility to discharge 

themselves from the facility when they wish to do so. 

Unfortunately in most instances this is not an unfettered right to discharge. Many laws put time 

limits before voluntarily admitted persons can be discharged and most laws allow the mental health 

professionals to detain the person in the mental health facility if in their opinion the person meets 

criteria for involuntary admission. The fact that persons who are admitted voluntarily may not be 

allowed to voluntarily discharge themselves leads to the question of whether the admission can truly 

be regarded as a voluntary admission. 
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Examples 

Malaysia – Mental Health Act 2001 
Section 9 (4) to an order made under subsection (5), a voluntary patient whose discharge has been 
requested under subsection (3) shall not be kept in the psychiatric hospital for more than seventy-two hours 
from the date of the notice given under that subsection.

Botswana – Mental Disorders Act 1971 
Section 36 (4) Any person received as a voluntary patient under this section may leave the institution or 
other place if he is of the age of 16 years or over upon giving to the superintendent one week’s notice in 
writing of his intention to do so, or if he is a person under the age of 16 years, upon such notice being given 
by his parent or guardian; but the superintendent of such institution or other place may at any time permit 
the patient to leave before the expiration of the said period of one week.

Trinidad and Tobago – Mental Health Act 1975 
Section 9 (4) A voluntary patient may, on giving notice in writing to the Psychiatric Hospital Director or 
the duly authorised medical officer, request his discharge; in the case of a patient who is under the age of 
eighteen years, such notice shall be given by a parent, guardian or other person in loco parentis.

(5) A voluntary patient who has given notice as required by subsection (4) shall not be kept in a hospital for 
more than seven days from the date of the notice.

Since laws give mental health professionals such powers to prevent the discharge of persons admitted 

voluntarily, we also checked whether legislation had provisions to inform persons at the time of 

admission of this possibility. Unfortunately, legislation in only 3 countries specifically state that voluntary 

persons should be informed at the time of admission that they may be denied the right to leave if they 

meet conditions for involuntary care (see examples below). 

Examples 

Ghana – Mental Health Act 2012  
Section 40 (5) At the time of admission, a voluntary patient shall be informed that a personal request for 
discharge may not be granted if the patient meets the requirements of involuntary admission at the time the 
request is made

Tonga – Mental Health Act 2001 
Section 12 A person who has been admitted voluntarily may leave the mental health facility at any time 
unless he satisfies the criteria for involuntary admission and shall be informed of that right.

Malta – Mental Health Act 2012 
Section 7 (2) (d) shall be informed on admission that medical personnel may exercise the authority to prevent 
his discharge should he meet involuntary admission criteria, unless the responsible specialist decides that it 
is not in the interest of the patient to be informed of such authority in which case such information shall be 
passed to the responsible carer.

(iv) Does the legislation provide patients free and full access to information about themselves 

(including access to their clinical records)?

Table 8. Free and full access to information including clinical records

Low  
(n1=7)

Low-middle  
(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 0 3 (16%) 3 (30%) 6 (60%) 12 (27%)

No 7 (100%) 15 (84%) 7 (70%) 4 (40%) 33 (73%)
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Legislation in only 12 (27 per cent) Commonwealth countries allows persons with mental disorders 

access to information. In some instances, this is not full access but limited to information about their 

admission. Access to information and medical records is most likely in High income countries (60 per 

cent) and least likely in low income countries (nil). 

Example 

South Australia – Mental Health Act 2009 
Section 7 (1) (i) patients (together with their family or other carers or supporters) should be provided with 
comprehensive information about their illnesses, any orders that apply to them, their legal rights, the 
treatments and other services that are to be provided or offered to them and what alternatives are available.

In some jurisdictions, the law permits mental health professionals to deny persons access to their 

medical records under certain conditions (example, see legislation from South Africa below).

Example 

South Africa – Mental Health Care Act 2002 
Section 13 (3) A mental health care provider may temporarily deny mental health care users access to 
information contained in their health records, if disclosure of that information is likely to:

(a) seriously prejudice the user; or

(b) cause the user to conduct himself or herself in a manner that may seriously prejudice him or her  
 or the health of other people.

We also examined whether countries where the law gives professionals the right to withhold 

information also provided for persons and their personal representatives the right to ask for judicial 

review of or appeal against this decision. We could find only one instance (see below) where this was 

provided for in mental health legislation. The lack of this provision is also likely to contravene Article 13 

of the CRPD. 

Example 

Malta – Mental Health Act 2012 
Section 3 Access to their clinical records unless, in the opinion of the responsible specialist revealing such 
information may cause harm to the person’s health or put at risk the safety of others. When any information 
is withheld, the patient or the responsible carer, may contest such decision with the Commissioner.

It may be argued there are provisions in general health laws, at least in a few countries, which give 

persons with mental health problems the right to access their medical records and also gives them a 

right to appeal any refusal by mental health professionals to give such access. As we did not review 

general health legislation in all Commonwealth countries, it is difficult to either support or refute 

this assumption. 

(v) Are the health authorities compelled by the law to inform patients of their rights?

Table 9. Provision of information on rights

Low  
(n1=7)

Low-middle  
(n2=18)

Upper-middle 
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 0 3 (17%) 5 (50%) 5 (50%) 13 (29%)

No 7 14 (83%) 4 (50%) 5 (50%) 32 (71%)
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Many persons who receive treatment from mental health services either are unaware of their rights or 

are not in a position to ask health care professionals about their rights. A provision in legislation that 

mandates health authorities to inform persons of their rights, will help users of mental health services 

to exercise their rights.

Mental health legislation in 13 (29 per cent) jurisdictions in the Commonwealth gives persons 

with mental disorders the right to be informed of their rights while receiving mental health care or 

treatment. As with many other provisions, this is most likely in laws from High income and Upper 

Middle income countries. 

Example 

Mauritius – Mental Health Care Act 1999 
Section 25 A medical officer or psychiatrist shall inform every patient or his next of kin of the patient’s rights 
and	freedoms	as	specified	in	the	Fourth	Schedule,	in	a	language	which	he	understands.

4. CRPD Article 19: Living independently and being included in the community  
and Article 26 Habilitation and Rehabilitation 

Article 19 (1) of the CRPD requires that persons with disabilities should have access to a range of 

in-home, residential and other community support services. Article 26 requires countries to organise, 

strengthen and extend habilitation and rehabilitation services and programmes, particularly in the areas 

of health. We therefor examined country legislation for the following:

(A) Does the legislation promote a rehabilitative, psychosocial approach?

Table 10. Promotion of a rehabilitative, psychosocial approach

Low  
(n1=7)

Low-middle 
|(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 0 0 0 0 0

Possibly/Partly 0 3 (20%) 4 (40%) 4 (40%) 11 (24%)

No 7 (100%) 15 (80%) 6 (60%) 6 (60%) 34 (76%)

We used the following criteria to decide whether legislation had a psycho-social and rehabilitative 

approach:

1. whether the law specifically stated this as an objective,

2. whether the law had provisions for a range of in-home, residential and community based services,

3. whether the law had provisions for access to health and social care services in the community.

It is a matter of concern that none of the laws met all the above criteria. Mental health laws in 11 (24 

per cent) Commonwealth member states met either one or other of the above criteria and were rated 

as 'possibly/partly' meeting this standard. 
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(B) Does the legislation promote community care and deinstitutionalisation?

Table 11. Promotion of community care and deinstitutionalisation

Low 
(n1=7)

Low-middle  
(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 0 0 0 0 0

Possibly/Partially 0 3 (20%) 2 (20%) 6 (60%) 11 (24%)

No 7 (100%) 15 (80%) 8 (80%) 4 (40%) 34 (76%)

We used the following criteria to rate country legislation on this standard:

1.  whether this was specifically stated as an objective of the legislation,

2.  whether there were provisions for community care and treatment as an alternative to 

institutional care,

3. whether there were provisions in legislation which would lead to de-institutionalisation, eg. 

restricting admissions to specific situations and short duration, promoting discharge, providing 

a range of community based services to prevent institutionalisation, making provisions for 

early treatment, restricting admission only to situations when community based treatment has 

been tried first. 

While laws in 11 (24 per cent) of the countries had some provisions toward promoting community 

care (for example, the provision of community treatment orders), no legislation met all the criteria to 

rate as promoting community care and deinstitutionalisation. Even in laws which had some provisions 

for community-based care, the broad thrust of the legislation was toward institutional treatment and 

regulation of such treatment. It may be argued that community based care and de-institutionalisation 

are matters of health policy but countries need to recognise that mental health laws may frequently be 

a barrier to such policies.

5. CRPD Article 12: Equal recognition before the Law

Article 12 (1) of the CRPD requires countries to “reaffirm that persons with disabilities have the right 

to recognition everywhere as persons before the law”. Article 5 (1) of the CRPD also requires countries 

to recognise that all persons are equal before the law and are entitled without any discrimination to 

the equal protection and equal benefit of the law. This right is also reinforced by Article 13 (1) of the 

CRPD on access to justice which requires countries to “ensure effective access to justice for persons 

with disabilities on an equal basis with others, including through the provision of procedural and age-

appropriate accommodations, in order to facilitate their effective role as direct and indirect participants, 

including as witnesses, in all legal proceedings, including at investigative and other preliminary stages.”

(A) Guardianship 

24 (53 per cent) countries had provisions for guardianship in their mental health laws. Low  

income countries (71 per cent) were most likely to have such provisions, while High income  

countries (30 per cent) were least likely to have guardianship provisions in mental health legislation.
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Table 12. Guardianship provisions

Low  
(n1=7)

Low-middle  
(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 5 (71%) 10 (56%) 6 (60%) 3(30%) 24 (53%)

No 2 (29%) 8 (44%) 4 (40%) 7 (70%) 20 (47%)

(i) Provision for type of Guardianship 

We further examined whether the laws of those countries which had provisions for guardianship in 

their mental health laws provided for limited guardianship or plenary guardianship. Nearly a third 

(7 countries) of the laws only allowed limited guardianship usually restricted to property matters, 

while the majority (58 per cent) of mental health laws had provisions for both limited and plenary 

guardianship. This provision of plenary guardianship is almost certainly in conflict with the countries’ 

obligations under Article 12 of the CRPD.

Table 13. Type of Guardianship provision

Low  
(n1=5)

Low-middle  
(n2=10)

Upper-middle  
(n3=6)

High  
(n4=3)

Total  
(N=24)

Plenary only 1 (20%) 0 1 (17%) 1 (33%) 3 (13%)

Both (plenary & limited) 3 (60%) 7 (70%) 3 (50%) 1 (33%) 14 (58%)

Limited only 1 (20%) 3 (30%) 2 (33%) 1 (33%) 7 (29%)

(ii) Procedural issues with guardianship 

We then examined laws with respect to the procedures for guardianship decisions and whether these 

procedures met the requirements of Article 13 (1) of the CRPD. 

(a) We examined whether laws required that the person is represented at the hearing. 

Table 14. Requirement for a person to be represented at a hearing

Low 
(n1=5)

Low-middle  
(n2=10)

Upper-middle  
(n3=6)

High  
(n4=3)

Total  
(N=24)

Yes 0 2 (20%) 1 (17%) 0 3 (13%)

No 5 (100%) 8 (80%) 5 (83%) 3 (100%) 21 (87%)

Many laws had provisions for the person who is the subject of the guardianship application to be 

produced before the Court for examination, however only 3 (13 per cent) country laws required the 

person who is the subject of the guardianship application to remain present and/or be represented at 

the hearing. 

Example 

Ghana – Mental Health Act 2012  
Section 68 (5) A person for whom a guardian is being appointed has the right, in person or through a 
representative, to contest the application for the guardianship.

(b) We examined whether laws had provisions for appeal to higher courts against the guardianship 

order. The majority of country laws (66 per cent) did not have any provisions for appeal to a higher 

court against the guardianship order. 
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Table 15. Appeal provisions

Low  
(n1=5)

Low-middle  
(n2=10)

Upper-middle  
(n3=6)

High  
(n4=3)

Total  
(N=24)

Yes 1 (20%) 3 (30%) 3 (50%) 1 (33%) 8 (34%)

No 4 (80%) 7 (70%) 3 (50%) 2 (67%) 16 (66%)

Example 

Dominica – Mental Health Act 1987 
Section 25 An appeal lies to the Court of Appeal from any decision of the High Court subject to and in 
accordance with rules of court relating to civil appeals from the High Court to the Court of Appeal.

(c) We also examined if the laws provided for regular reviews of guardianship orders. The majority of 

country laws (79 per cent) did not have any provisions for regular time bound reviews of guardianship 

orders.

Table 16. Review provisions

Low  
(n1=5)

Low-middle  
(n2=10)

Upper-middle  
(n3=6)

High  
(n4=3)

Total  
(N=24)

Yes 0 3 (30%) 1 (17%) 1 (33%) 5 (21%)

No 5 (100) 7 (70%) 5 (83%) 2 (67%) 19 (79%)

Example 

Grenada – Mental Health Act 1990 
Section 51 (5) An order made under this section shall lapse after one year unless renewed by the Court after 
being satisfied that the reasons for the order still exists.

On all the above procedural issues, mental health laws fall significantly short of the legal requirements 

for fulfilling the rights of persons with mental disorders under Article 13 (1) of the CRPD. 

(B) Supported and Substituted Decision-making  

Article 12 (3) says that States Parties shall take appropriate measures to provide access by persons with 

disabilities to the support they require in exercising their legal capacity.

(i) Supported Decision Making 

Supported decision-making is concerned with assisting people with impaired decision-making (due to 

disability) to make their own decisions (Gooding, 2012). It allows for the expression of autonomous 

decisions, regardless of the level of support needed. The Committee on Rights of Persons with 

Disabilities (ComRPD) defines supported decision-making as:

“those assisting a person may communicate the individuals’ intentions to others or help him/her 

understand the choices at hand. They may help others to realise that a person with significant 

disabilities is also a person with a history, interests and aims in life, and is someone capable of 

exercising his/her legal capacity… the individual is the decision maker; the support person (s) 

explains the issues, when necessary and interprets the signs and preferences of the individual. 

Even when an individual with a disability requires total support, the support person(s) should 
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enable the individual to exercise his/her legal capacity, to the greatest extent possible according 

to the wishes of the individual” (UN ComRPD, undated; Gooding, 2012). Additionally, the 

ComRPD highlights the significance of supported decision making to laws and policy concerning 

disability and psychosocial disabilities, including guardianship and mental health legislation.

Existing models of supported decision-making in Commonwealth legislation 

The two Commonwealth countries with well-developed models of supported decision-making included 

in legislation are Canada and Scotland. We review their models briefly below. (Also see Pathare & 

Shields (2012) for more details).

Table 17. Overview of supported decision-making provisions in Canadian and Scottish Legislation

Alberta

Guardianship and 
Trusteeship Act & 
Personal Directives Act

•	 Supported	decision-making	offered	to	mild	disabilities;	for	more	significant	
impairment: co-decision makers, guardians, or trustees. 

•	 Co-decision	makers	(court-appointed)	collaborate	together	with	the	individual.	
The individual still can make decisions but with support (retains legal capacity). 

•	 Guardians	(court-appointed)	take	legal	responsibility	on	behalf	of	the	individual	
who lacks capacity.

•	 Trustees	make	financial	decisions	for	the	individual	who	lacks	capacity.	

•	 Co-decision	makers,	supported	decision	makers,	and	specific	decision	makers	
cannot make mental health treatment decisions for formal patients or patients 
who have a community treatment order if they lack mental capacity. 

•	 A	health	care	provider	can	choose	a	relative	to	make	decisions	based	on	a	ranked	
list if no guardian or advance directive is available for treatment decisions. 

•	 Tools	available	for	support	are	advance	directives,	enduring	Power	Of	Attorney	
(POA), and supported decision authorisations. 

British Columbia 

Representation 
Agreement 

Adult Guardianship 
and Planning Statutes 

Amendment Act, 2007

•	 Representation	agreements	(RA’s)	cover	personal,	health	and	financial	affairs.	

•	 A	representative	(usually	multiple	representatives	to	cover	different	areas,	
and with an external monitor to ensure representatives are fulfilling duties 
as a safeguard to protect from abuse) helps the individual to make their own 
decisions, and/or makes substituted decisions. There must be a clear desire for a 
representative agreement and a trusting relationship between the individual and 
representative(s).

•	 The	individual	must	have	capacity	to	make	a	RA	(depending	on	whether	it	is	
section 7 or 9 agreement). RA’s can be amended and revoked; thus less restrictive 
than guardianship. 

•	 RA’s	involve	elements	of	supported	and	substituted	decision-making	and	
presume everybody has capacity until proven otherwise. 

•	 RA’s	enable	the	individual	to	remain	in	control	and	retain	decision-making	rights.	

Manitoba 

Vulnerable Persons 
Living with a Mental 
Disability Act

•	 Acknowledges	support	networks,	exercising	decision-making	rights,	implements	
safeguards to prevent abuse and neglect and keeps substituted decision-making 
as a last resort. Only available for persons with intellectual disabilities, not for 
persons with mental disorder (PwMD). 
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Prince Edward 
Island

Supported Decision-
making and Adult 
Guardianship Act

•	 Supported	decision-making	agreements	can	be	made	by	any	person	over	18	
years of age

•	 The	Act	contains	guiding	principles	(similar	to	Manitoba	and	British	Columbia)	
endorsing the presumption of capacity

•	 The	use	of	court-ordered	guardianship	as	a	last	resort	and	only	after	support	and	
assistance have been tried/carefully considered, and the adult is involved to the 
best of his or her ability in decision-making that affects their lives. 

Quebec 

Civil Code of Quebec

•	 Curators	and	tutors	(court-appointed)	available	for	PwMD.	Curator	assignment	
implies that incapacity of the individual is total and permanent and tutorship 
implies incapacity is temporary. 

•	 Advisorship	is	also	available	and	is	least	intrusive,	pertains	to	administration	of	
the individuals’ property; decision-making power is retained in all other aspects 
of life. Advisors are imposed on the individual, so the person is unable to refuse 
support. 

•	 Support	tools	(mandates)	such	as	advance	directives	are	also	available.	

Saskatchewan

Adult Guardianship 
and Co-decision-
making Act

•	 Hybrid	between	supported	and	substituted	decision-making.	

•	 Guardians:	court	ordered,	courts	choose	who	guardian	will	be,	supports	imposed	
by order (rather than by choice). 

•	 Co-decision	makers:	available	to	assist	in	making	decisions	jointly	with	the	
individual. 

•	 Temporary	guardians	are	also	available	for	emergency	situations.	

•	 Decision-making	orders	can	be	assigned	for	areas	of	life	that	an	individual	
has particular difficulty in reaching decisions in (so capacity is intact to make 
autonomous decisions in other aspects of life).

•	 Individuals	can	also	refuse	support,	as	long	as	they	have	the	capacity	to	
communicate that decision. 

Yukon Territories 

Adult Decision Making 
and Protection Act 
(Yukon)

•	 Full	spectrum	of	varying	support	options	(supported	decision-making	agreements,	
representation agreements, substituted decision-making for health care decisions, 
guardianship) based on needs of the individual. 

•	 Supported	decision-making	agreements	possible	if	person	has	capacity	at	time	of	
requesting agreement. If the client loses capacity, the agreement is terminated. 

•	 The	supported	decision-making	agreement	involves	the	consent	and	
formalisation of two (or more) adults to enter into a support relationship. 

Scotland 

Mental Health (Care 
and Treatment Act) 
2003; Adults with 
Incapacity (Scotland) 
Act 2000

•	 Scotland’s	system	provides	free	access	to	independent	advocacy	(obligated	
responsibility of each Health Service/Board).

•	 Less	legal	approach	to	determining	decision-making	capacity;	acknowledges	
times where decision-making capacity is retained and other times where it may 
be compromised due to a mental disorder. 

•	 There	can	be	no	personal	appointment	to	position	of	guardian	(only	a	POA).	
Having a POA in place for a PwMD removes the need for guardianship. 

•	 A	“named”	person	can	be	nominated	by	the	client	to	attend	hearings	and	
provide information for the client. PwMD have access to advance directives, 
particularly in treatment decisions. If a PwMD cannot consent to treatment or 
refuses to, a clinician is obligated to consider (and record in writing) the reason 
for not consenting; the views of the involuntary patient and a nominated person 
together with any advanced statement; and how efficacious the treatment is. 
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Canada 

Support provisions for decision-making differ across Canadian laws (see table above). Some provincial 

laws only provide the option for supported decision-making to persons with intellectual disabilities and 

not to persons with mental disorders, as is the case in Manitoba’s The Vulnerable Persons Living with a 

Mental Disability Act. Similarly, in Alberta, supported decision-making arrangements are only available 

for persons with mild disabilities. Other provinces, like Saskatchewan, offer a hybrid system between 

supported decision-making and substituted decision-making. However, perhaps the most discussed 

and well-known example of a supported decision-making model in Canada is British Columbia’s 

Representation Agreement Act. Representation agreements provide a contractual agreement between 

two (or more) adults to formalise a support relationship. In the representation agreement, the 

“decision-maker” (person with disability) can appoint a person (an “associate”) to help him or her 

make decisions regarding personal, health and financial decisions. In this instance, a person has the 

right to be assisted by an associate to make health care decisions, but the associate has no authority 

to make decisions for the supported individual (Gooding, 2012). A typical support set-up involves 

a representative, or multiple representatives to cover different areas (personal, health, and financial 

affairs) and an external monitor to ensure representatives are fulfilling duties as a safeguard to protect 

from abuse. Agreements can be amended and revoked and are less restrictive than guardianship. 

Representative agreements do however involve some elements of supported and substituted decision-

making and presume everybody has capacity until proven otherwise. British Columbia and Quebec 

have enacted three-tier systems of court-ordered guardianship and substitute decision-making, with 

the aim of distinguishing between different kinds of support and assistance and ensuring that when a 

court-ordered intervention occurs it is the most effective but least restrictive, least intrusive and least 

stigmatising way of meeting the affected adults needs (Gordon, 2000). The Yukon Territories offer a 

number of support options based on the needs of the individual. 

Scotland 

Scotland’s legal system provides free access to independent advocates, a provision which is obligated 

by each health service in the country. Scotland’s system acknowledges that there may be times where 

decisional capacity is retained and other times where it may be compromised due to a mental disorder. 

Scotland’s legislation allows for a power of attorney (who cannot be self-elected, must be appointed 

by the client with a psychosocial disability), a nominated representative (“named” person) or advance 

directives. Scottish law also empowers carers to be actively involved in the decision-making process 

together with their family member or relative with a mental disorder. 

(ii) Advance Directives 

Perhaps one of the more discussed forms of supported decision-making is Psychiatric Advance 

Directives (PADs) (Weller, 2012).

The following is a brief overview of psychiatric advance directives in Commonwealth legislation:

Canada 

Mental health law in all Canadian provinces and territories (with the exception of Nunavut) enable 

persons with mental disorder to complete proxy directives, however, only 6 jurisdictions in Canada 

have statutory provisions for the use of instructional directives like PADs (Ambrosini et al. 2012). For 

example, proxy directives are used in Quebec and are mandated legal documents (outlined in the 

Civil Code of Quebec, 1991) where a person with mental disorder can appoint a trusted third party 

(eg. a relative) to make decisions in the event of mental incapacity (Ambrosini et al. 2012). Quebec, 
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New Brunswick, Ontario, British Columbia, and the Yukon do not have legislation which recognises 

instructional directives (Ambrosini et al. 2012). 

Scotland 

Scotland is well known for its support for advance statements. Scotland makes provisions for PADs 

(referred to as advance statements), outlined in the Mental Health (Care and Treatment) Act (2003). 

The Act states that all persons subject to a mental health order under the Act are entitled to write 

PADs. The client has the right to both make and withdraw the PADs. The provision has two aspects: 

First, it allows a person to specific treatment they want and the treatment they do not want, and 

second, the statement is taken into consideration when a person is to be treated under the Act 

(Atkinson, 2007). When the advance statement is taken into account under compulsory treatment, 

both the treating health care professional and tribunal need to take the statement into account 

(although the statement can be overridden) (Atkinson, 2007). The statement can only be overridden 

after reasons have been provided to the patient, the patient’s guardian, legal representative and the 

Mental Welfare Commission (Morrissey, 2010). The advance statements in Scotland are therefore non-

binding statements. 

New Zealand 

New Zealand offers provisions for PADs in its Code of Health and Disability Services Consumer Rights 

(which came into effect in 1996) and is a regulation under the Health and Disability Commission Act of 

1996. PAD’s are also recognised in the National Mental Health Sector Standards and within provisions 

for Powers of Attorney (POAs) under the Protection of Personal and Property Rights Act (1988). Finally, 

amendments to the Compulsory Assessment and Mental Health Treatment Act (1999) requires persons 

authorised under the Act (eg. health care professionals and providers) to take into account client and 

carer preferences, and ensure proper recognition of the patient’s beliefs (Weller, 2010). 

Australia 

Three Australian states (Victoria, South Australia, and Queensland), and two territories (the Northern 

Territory and Australian Capital Territory) have provisions for PADs. New South Wales, Tasmania and 

Western Australia do not have similar legislation however PADs may still be valid under common law in 

these states (Australian Government, 2007).

(iii) Substituted Decision making 

Australia has entered a Interpretive Declaration on Article 12 stating Australia’s understanding that 

substituted decision making is allowed under the CRPD.

“Australia recognises that persons with disability enjoy legal capacity on an equal basis with 

others in all aspects of life. Australia declares its understanding that the Convention allows for 

fully supported or substituted decision-making arrangements, which provide for decisions to be 

made on behalf of a person, only where such arrangements are necessary, as a last resort and 

subject to safeguards.”

Canada too has entered a Declaration and Reservation on Article 12 stating its understanding that 

substitute decision making is allowed under the CRPD and Canada reserves the right to continue with 

substitute decision making arrangements with appropriate safeguards.

“Canada recognises that persons with disabilities are presumed to have legal capacity on an 

equal basis with others in all aspects of their lives. Canada declares its understanding that 

Article 12 permits supported and substitute decision-making arrangements in appropriate 

circumstances and in accordance with the law.
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To the extent Article 12 may be interpreted as requiring the elimination of all substitute 

decision-making arrangements, Canada reserves the right to continue their use in appropriate 

circumstances and subject to appropriate and effective safeguards. With respect to Article 

12 (4), Canada reserves the right not to subject all such measures to regular review by an 

independent authority, where such measures are already subject to review or appeal.”

While examining Tunisia, the ComRPD said “The Committee recommends that the State party review 

the laws allowing for guardianship and trusteeship, and take action to develop laws and policies to 

replace regimes of substitute decision-making by supported decision-making” (accessed on 20th April 

2013 http://www.ohchr.org/EN/HRBodies/CRPD/Pages/Session5.aspx).

The ComRPD also made nearly identical recommendations while examining China “The Committee 

urges the State party to adopt measures to repeal the laws, policies and practices which permit 

guardianship and trusteeship for adults and take legislative action to replace regimes of substituted 

decision-making by supported decision making, which respects the person’s autonomy, will and 

preferences, in the exercise of one’s legal capacity in accordance with article 12 of the Convention” 

(accessed on 20th April 2013 http://www.ohchr.org/EN/HRBodies/CRPD/Pages/Session6.aspx).

Brayley (2009) posits a “stepped” approach to supported decision-making, based on increasing 

or decreasing state intervention and levels of autonomy. Bach & Kerzner (2010) suggest three 

levels of decision-making: autonomous, supported and facilitated decision-making, accompanied 

by a corresponding level of legal oversight, covering the spectrum from non-intervention to 

the provision of support mechanisms to help further decision-making capabilities, to a form of 

substitute decision-making (facilitated decision-making). 

6. CRPD Article 14: Liberty

Article 14 (a) says that persons with disabilities shoud not be deprived of their liberty unlawfully or 

arbitrarily, and that any deprivation of liberty is in conformity with the law, and that the existence of  

a disability shall in no case justify a deprivation of liberty.

Australia has entered an Interpretive Declaration on Article 14 stating Australia’s understanding that 

CRPD allows for involuntary treatment of persons with mental disorders. 

“Australia recognises that every person with disability has a right to respect for his or her 

physical and mental integrity on an equal basis with others. Australia further declares its 

understanding that the Convention allows for compulsory assistance or treatment of persons, 

including measures taken for the treatment of mental disability, where such treatment is 

necessary, as a last resort and subject to safeguards”

The ComRPD has not yet published its concluding observations on any Commonwealth member state 

(Australia is currently being examined by the ComRPD and concluding remarks of the ComRPD are 

awaited). However in the case of Spain the ComRPD observed “The Committee recommends that the 

State party: review its laws that allow for the deprivation of liberty on the basis of disability, including 

mental, psychosocial or intellectual disabilities; repeal provisions that authorise involuntary internment 

linked to an apparent or diagnosed disability; and adopt measures to ensure that health-care services, 

including all mental-health-care services, are based on the informed consent of the person concerned” 

(accessed on 20th April 2013 http://www.ohchr.org/EN/HRBodies/CRPD/Pages/Session6.aspx).
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Recently the UN Special Rapporteur on Torture (Mendez J, 2013) recommended that States:

(1) Impose an absolute ban on all forced and non-consensual medical interventions against 

persons with disabilities, including the non-consensual administration of psychosurgery, 

electroshock and mind-altering drugs such as neuroleptics, the use of restraint and solitary 

confinement, for both long- and short-term application. The obligation to end forced 

psychiatric interventions based solely on grounds of disability is of immediate application and 

scarce financial resources cannot justify postponement of its implementation;

(2) Revise the legal provisions that allow detention on mental health grounds or in mental 

health facilities, and any coercive interventions or treatments in the mental health setting 

without the free and informed consent by the person concerned.

The UN High Commissioner for Human Rights (UNHCHR, 2009) recommended “Legislation authorising 

the institutionalisation of persons with disabilities on the grounds of their disability without their 

free and informed consent must be abolished. This must include the repeal of provisions authorising 

institutionalisation of persons with disabilities for their care and treatment without their free and 

informed consent, as well as provisions authorising the preventive detention of persons with disabilities 

on grounds such as the likelihood of them posing a danger to themselves or others, in all cases in 

which such grounds of care, treatment and public security are linked in legislation to an apparent or 

diagnosed mental illness.”

However in the same report, the UNHCHR further says “This should not be interpreted to say that 

persons with disabilities cannot be lawfully subject to detention for care and treatment or to preventive 

detention, but that the legal grounds upon which restriction of liberty is determined must be de-linked 

from the disability and neutrally defined so as to apply to all persons on an equal basis.”

Currently mental health legislation in all Commonwealth member states allows involuntary admission 

and treatment for persons with mental disorders. We therefore examined the grounds for involuntary 

admission and treatment in country legislation. 

(A) Involuntary Admission 

Mental health legislation in only 53 per cent of countries mandates the mental disorder should be of a 

specified severity to allow involuntary admission. In the remaining countries, such a requirement is not 

necessary for involuntary admission. Mental health legislation in 69 per cent of countries states that 

involuntary admission may only be allowed if there is serious likelihood of harm to self or others and/

or substantial likelihood of serious deterioration in the patient’s condition if treatment is not given. 

Mental health legislation in only 31 per cent of countries states that involuntary admission may be 

allowed if admission is for a therapeutic purpose. 60 per cent of country laws require certification by 

two accredited mental health practitioners for involuntary admission. 80 per cent of mental health 

legislation in Commonwealth countries does not apply the principle of least restrictive alternative to 

involuntary admission. Only half (51 per cent) of country mental health laws require the person to be 

discharged as soon as they do not meet criteria for involuntary admission (see below). 
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Table 18. Criteria for involuntary admission

Low  
(n1=7)

Low-
middle  
(n2=18)

Upper-
middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

(i) Does the law state that involuntary admission 
may only be allowed if there is evidence of mental 
disorder	of	specified	severity?

3 (43%) 9 (50%) 7 (70%) 5 (50%) 24 (53%)

(ii) Does the law state that involuntary admission 
may only be allowed if there is serious likelihood 
of harm to self or others and/or substantial 
likelihood of serious deterioration in the patient’s 
condition	if	treatment	is	not	given?

4 (57%) 11(61%) 7 (70%) 9 (90%) 31 (69%)

(iii) Does the law state that involuntary admission 
may only be allowed if admission is for a 
therapeutic	purpose?

0 6 (33%) 4 (40%) 4 (40%) 14 (31%)

(iv) Does the law state that two accredited mental 
health care practitioners must certify that the 
criteria	for	involuntary	admission	have	been	met?

4 (40%) 10 (56%) 5 (50%) 8 (80%) 27 (60%)

(v) Is the principle of the least restrictive 
environment	applied	to	involuntary	admissions?

0 4 (22%) 1 (10%) 4 (40%) 9 (20%)

(vi) Does the law specify that patients must be 
discharged from involuntary admission as soon 
as they no longer fulfil the criteria for involuntary 
admission?

3 (43%) 8 (44%) 5 (50%) 7 (70%) 23 (51%)

(B) Review and Oversight Mechanisms 

Article 14 (b) says, “States Parties shall ensure that if persons with disabilities are deprived of their 

liberty through any process, they are, on an equal basis with others, entitled to guarantees in 

accordance with international human rights law and shall be treated in compliance with the objectives 

and principles of the present Convention, including by provision of reasonable accommodation.”

(i) Does the law set up a judicial or quasi-judicial body to review processes related to 

involuntary admission or treatment and other restrictions of rights?

Table 19. Review of involuntary admission or treatment

Low  
(n1=7)

Low-middle  
(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 0 3 (17%) 4 (40%) 7 (70%) 14 (31%)

No 7 (100%) 15 (83%) 6 (60%) 3 (30%) 31 (69%)

Mental health legislation in 14 (31 per cent) Commonwealth member states sets up a judicial or quasi-

judicial body to review involuntary admissions, treatment and restriction of rights. Thus more than 

two-thirds of the mental health laws do not have a judicial/quasi-judical body to review involuntary 

admissions and treatment. 
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(ii) We further examined the provisions of the judicial/quasi-judicial body in these 14 country 

laws. In general, when a judicial/quasi-judical review body exists in country legislation, it 

usually meets standards outlined below (see Table 20).

Table 20. Judicial or Quasi-Judicial Review of Involuntary Admission

Low  
(n1=0)

Low- 
middle  
(n2=3)

Upper-
middle  
(n3=4)

High  
(n4=7)

Total  
(N=14)

(a) Does the body assess each involuntary 
admission/	treatment?

0 2 (67%) 1 (25%) 6 (86%) 9 (64%)

(b) Does the body entertain appeals against 
involuntary admission and/or involuntary 
treatment?

0 3 (100%) 4 (100%) 7 (100%) 14 (100%)

(d) Does the law allow for appeal of this 
body’s	decisions	to	a	higher	court?

0 3 (100%) 3 (75%) 5 (71%) 11 (79%)

7. Article 15: Freedom from cruel, inhuman and degrading treatment  
and punishment

Article 15 (1) of the CRPD says that no one shall be subjected to torture or to cruel, inhuman or 

degrading treatment or punishment. In particular, no one shall be subjected without his or her free 

consent to medical or scientific experimentation. 

Mental health laws in 27 (82 per cent) Commonwealth countries do not specifically include a right to 

respect and dignity. Provisions for protection from cruel, inhuman and degrading treatment is included 

in the legislation in 23 (51 per cent) countries. Prohibition on psychosurgery and irreversible treatments 

on persons who are being treated involuntarily is absent in 42 (93 per cent) country laws. Only 11 

(24 per cent) country laws specify that informed consent should be obtained when using electro-

convulsive therapy (ECT). Legislation in no country specifically bans the use of unmodified ECT or the 

use of ECT in minors. Informed consent of persons with mental disorders for participating in clinical 

and experimental research is specifically mandated in mental health legislation in only 5 (11 per cent) 

countries. 

(i) Does the legislation include the rights to respect, dignity and to be treated in  

a humane way?

Table 21. Inclusion of right to respect, dignity and to be treated in a humane way

Low  
(n1=7)

Low-middle  
(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 0 3 (17%) 3 (30%) 2 (20%) 8 (18%)

No 7 (100%) 15 (83%) 7 (70%) 8 (80%) 37(82%)

Example

Mauritius -Mental Health Care Act, 1999

Fourth	Schedule:	[S.	2	and	S.	25]

Patients’ Rights: “The	patient	shall	be	treated	with	humanity	and	respect	for	the	inherent	dignity	of	the	 
human	person.”
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(ii) Does the law specify the right to be protected from cruel, inhuman and degrading 

treatment?

Table 22. Right to be protected from cruel, inhuman and degrading treatment

Low  
(n1=7)

Low-middle  
(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 3 (43%) 6 (33%) 6 (60%) 8 (80%) 23 (51%)

No 4 (57%) 12 (67%) 4 (40%) 2 (20%) 22 (49%)

Example 

Ghana -Mental Health Act, 2012

S. 57: Standards of Treatment 

(3) A person with mental disorder shall not be subjected to torture, cruelty, forced labour and any other 
inhuman treatment. 

(iii) Are psychosurgery and other irreversible treatments outlawed on persons being treated 

involuntary?

Table 23. Outlawing of psychosurgery and other irreversible treatments

Low  
(n1=7)

Low-middle  
(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 0 1 (6%) 1 (10%) 1 (10%) 3 (7%)

No 7 (100%) 17 (94%) 9 (90%) 9 (90%) 42 (93%)

Example 

Ontario – Mental Health Act, 1990

S. 49 (1) Psychosurgery shall not be administered to an involuntary patient, to a person who is incapable of 
giving or refusing consent to psychosurgery on his or her own behalf for the purposes of the Health Care 
Consent Act, 1996, or to a person who is remanded or detained in a psychiatric facility pursuant to the 
Criminal Code (Canada). 1992, c.32, s.20 (39); 1996, c.2, s.72(30).

(iv) Does the law specify the need for informed consent when using ECT?

Table 24. Requirement for informed consent for ECT

Low  
(n1=7)

Low-middle  
(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 0 3 (17%) 4 (40%) 4 (40%) 11 (24%)

No 7 (100%) 15 (83%) 6 (60%) 6 (60%) 34 (76%)
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Example

Pakistan – Mental Health Ordinance for Pakistan 2001

S.56: Specialised Psychiatric Treatments. – (1) Specialised psychiatric treatment may be carried out with the 
informed consent of the patient, on the orders in writing by the psychiatrist in charge of the treatment of the 
patient or his relative or guardian, if the patient is a minor.

(v) Does the law prohibit the use of unmodified ECT?

Table 25. Prohibition of unmodified ECT

Low  
(n1=7)

Low-middle  
(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 0 0 0 0 0

Possibly/Partially 0 1 (7%) 0 1 (10%) 2 (4%)

No 7 17 (93%) 10 9 43 (96%)

(vi) Does the law prohibit the use of ECT in minors?

Table 26. Prohibition of ECT in minors

Low  
(n1=7)

Low-middle  
(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 0 0 0 0 0

No 7 18 10 10 45 (100%)

(vii) Does the mental health law specifically state that informed consent must be obtained 

for participation in clinical or experimental research from both voluntary and involuntary 

patients?

Table 27. Informed consent for participation in clinical or experimental research

Low 

(n1=7)

Low-middle 
(n2=18)

Upper-middle 
(n3=10)

High (n4=10) Total (N=45)

Yes 0 2 (11%) 2 (20%) 1 (10%) 5 (11%)

No 7 (100%) 16 (89%) 8 (80%) 9 (90%) 40 (89%)

8. Article 22: Respect for Privacy

Article 22 (b) of the CRPD requires States to protect the privacy of personal, health, and rehabilitation 

information of persons with disabilities on an equal basis with others. 

Mental health laws in 9 (20 per cent) countries include a provison on the protection of confidentiality 

and 8 (18 per cent) countries include a provision on privacy for persons with mental disorders.
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(i) Is the right to confidentiality regarding information about themselves, their illness and 

treatment included in mental health legislation?

Table 28. Right to confidentiality

Low  
(n1=7)

Low-middle  
(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 0 3 (17%) 3 (30%) 3 (30%) 9 (20%)

No 7 15 (83%) 7 (70%) 7 (70%) 36 (80%)

(ii) Are there sanctions and penalties for people who contravene confidentiality?

Table 29. Sanctions and penalties for contravention of confidentiality 

Low  
(n1=7)

Low-middle  
(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 0 2 (11%) 2 (20%) 3 (30%) 7 (16%)

No 7 16 (89%) 8 (80%) 7 (70%) 38 (84%)

(iii) Does the mental health law insist on the privacy of people with mental disorders?

Table 30. Privacy 

Low  
(n1=7)

Low-middle  
(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 0 3 (17%) 2 (20%) 3 (30%) 8 (18%)

No 7 (100%) 15 (83%) 8 (80%) 7 (70%) 37 (82%)

9. Article 16: Freedom from exploitation, violence and abuse

Article 16 (3) of the CRPD requires states to prevent the occurrence of all forms of exploitation, 

violence and abuse, by ensuring that all facilities and programmes designed to serve persons with 

disabilities are effectively monitored by independent authorities.

(i) Does the law set up a regulatory and oversight body to protect the rights of people with 

mental disorders within and outside mental health facilities?

Table 31. Mental health regulatory body

Low  
(n1=7)

Low-middle  
(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 5 (71%) 10 (56%) 5 (50%) 6 (60%) 26 (58%)

No 2 (29%) 8 (44%) 5 (50%) 4 (40%) 19 (42%)

Only 26 (58 per cent) country laws have provisions to set up an independent body to regulate mental 

health facilities. Mostly these bodies conduct inspection of the mental health facilities and make 

recommendations to the goverment. However persons with mental health problems and their families 

and care-givers are usually poorly represented in these bodies (see Table 32).
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Table 32. Regulatory Bodies 

Does the law require the above body to: Low  
(n1=5)

Low-
middle  
(n2=10)

Upper-
middle  
(n3=5)

High  
(n4=6)

Total  
(N=26)

(a) Conduct regular inspections of mental health 
facilities?

5 (100%) 10 
(100%)

5 (100%) 6 (100%) 26 
(100%)

(b) Report and make recommendations directly to 
the	appropriate	government	minister?	

3 (60%) 8 (80%) 5 (100%) 6 (60%) 22 (85%)

(c)	Publish	findings	on	a	regular	basis? 0 2 (20%) 0 3 (50%) 5 (19%)

(e) Does the composition of the 
body include professionals (in 
mental health, legal, social work), 
representatives of users of mental 
health facilities, members representing 
families of people with mental 
disorders,	advocates	and	lay	persons?

Yes 1 (20%) 2 (20%) 1 (20%) 1 (17%) 5 (19%)

Partially 4 (80%) 5 (50%) 2 (40%) 2 (33%) 13 (50%)

10. Article 27: Work and Employment

Article 27 of the CRPD requires states to ensure that “persons with disabilities are..... not held in 

slavery or in servitude, and are protected, on an equal basis with others, ...from forced or compulsory 

labour.”

Legislation in only 3 (7 per cent) countries specifically outlaws forced or inadequately remunerated 

labour within mental health facilities.

Table 33. Prohibition of forced or inadequately remunerated labour

Low  
(n1=7)

Low-middle  
(n2=18)

Upper-middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

Yes 0 1 (6%) 2 (20%) 0 3 (7%)

No 7 (100%) 17 (94%) 8 (80%) 10 (100%) 42 (93%)

Example

Grenada – The Mental Health Act, 2009

S.16: Non exploitation of labour

(1) No person shall exploit the labour of a patient in a mental health facility.

(2) Subject to subsection (3), a patient shall receive the same remuneration for any work which he does as if 
he was in the general work force.

(3) A patient shall receive a fair share of any remuneration which is paid to the mental health facility for any 
work to which he has participated.

11. Families

Preamble (x) of the CRPD says, “Convinced that the family is the natural and fundamental group unit 

of society and is entitled to protection by society and the State, and that persons with disabilities and 

their family members should receive the necessary protection and assistance to enable families to 

contribute towards the full and equal enjoyment of the rights of persons with disabilities.”
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Very few laws have specific provisions for the involvement of families and care-givers. Legislation in 12 

(27 per cent) countries provides for information to be given to families and care-givers, in 10 (22 per 

cent) countries families and care-givers are encouraged to participate in the formulation of treatment 

plans and legislation and 2 (4 per cent) countries mandate that families and care-givers are involved in 

mental health policy, planning and service development.

Table 34. Involvement of Families and Care-givers 

Low  
(n1=7)

Low-
middle  
(n2=18)

Upper-
middle  
(n3=10)

High  
(n4=10)

Total  
(N=45)

(i) Does the law entitle families or other primary 
carers to information about the person with a 
mental disorder (unless the person refuses the 
divulging	of	such	information)?

1 (14%) 3 (17%) 3 (30%) 5 (50%) 12 (27%)

(ii) Are family members or other primary 
carers encouraged to become involved in the 
formulation and implementation of the person’s 
individualised	treatment	plan?

2 (28%) 2 (11%) 3 (30%) 3 (30%) 10 (22%)

(iii) Does legislation ensure that family 
members or other carers are involved in the 
development of mental health policy, legislation 
and	service	planning?

0 2 (11%) 0 0 2 (4%)

12. Article 7: Children with disabilities

Article 7 (1) of the CRPD requires States to take all necessary measures to ensure the full enjoyment by 

children with disabilities of all human rights and fundamental freedoms on an equal basis with other 

children.

Mental health laws in most Commonwealth countries provide very little protection to minors and 

children. Laws in only 2 (4 per cent) countries restrict involuntary admission of minors with mental 

health problems to situations where all feasible community alternatives have been tried, and laws in 

only 3 (7 per cent) countries ban any irreversible treatments on children with mental health problems.

Example

Malta – Mental Health Act, 2012

S. 30. (1) Without prejudice to the provisions relating to involuntary admission for observation under this 
Act, an involuntary admission for observation of a minor suffering from a mental disorder shall only be 
permissible if a specialist who has clinical experience of working with minors with mental health problems 
and has so been appointed for the purpose by the Minister certifies on the prescribed form in accordance 
with the Thirteenth Schedule that community based alternatives are not available or are unlikely to be 
effective or have been tried and failed or are unsafe.

S. 31 (2) No psychosurgery, sterilisation, implantation of hormonal or other invasive devices to modify sexual 
and, or emotional and, or behavioural changes arising from mental illness shall be carried out on minors.
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13. Article 8: Awareness Raising

Article 8 (2) of the CRPD requires State parties to promote positive perceptions and greater social 

awareness toward persons with disabilities.

We looked at the use of stigmatising language in mental health laws. The word “Lunatic” is used 

in the mental health laws of 12 countries; the term “Insane” is used in the mental health laws in 11 

countries; the term “Idiot” is used in the mental health laws in 10 countries; two mental health laws 

use the term “Imbecile”; and two mental health laws use the term “Mentally defective”. Overall 21 

(47 per cent) laws use one of the above terms. 

14. Participation

Preamble (o) of the CRPD requires that persons with disabilities should have the opportunity to be 

actively involved in decision-making processes about policies and programmes, including those directly 

concerning them.

The law in only one country (Ghana) mandates that users of mental health services are involved in 

mental health policy, legislation development and service planning. 

15. Other issues not directly related to CRPD 

Legislation in 28 (62 per cent) Commonwealth countries had a clear defintion of mental disorder and 

19 (42 per cent) countries clearly specified whether intellectual disability/personality disorders/substance 

abuse was covered or excluded in legislation. Mental health legislation in 18 (40 per cent) countries 

had a requirement for accreditation of mental health facilties admitting persons involuntarily for 

treatment of mental disorders.
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Limitations
There are a number of limitations to this report. We did not look at subsidiary legislation, namely 

rules and regulations arising out of the mental health legislation. Such subsidiary legislation may have 

important provisions on rights protection which are not included in our report. We also did not look 

at other related legislation for example, general health and disability legislation. In some countries, 

these laws may contain important provisions on protecting the rights of persons with mental disorders. 

Finally, we did not look at legislation related to civil (eg. marriage and divorce laws), political (eg. 

legislation related to voting), economic (eg. legislation related to property and employment) or social 

and cultural rights for persons with mental disorders.

We are aware of ongoing mental health law reform processes in many Commonwealth memeber 

states and this may address some of the shortcomings identified in this report. In many countries where 

the reform process has progressed substantially, draft mental health bills are in the public domain. 

However we did not look at these draft laws because these are working drafts and it is difficult to 

predict final legislation arising out of these draft bills.

It is also important to highlight that provisons in the law may not necessarily reflect actual practice in 

the country. In many countries, while there may be progressive legislation on the statute, professionals 

and others may continue with customary practices and legislation is largely ignored. We have not 

examined this particular issue in this report. 

Summary of Findings
1.  Mental health legislation in 20 per cent of Commonwealth member states was enacted prior to 

1960 before modern medical treatments became available and before many international human 

rights instruments came into force.

2.  Mental health legislation in only 11 per cent of Commonwealth member states specifically 

include provisions that state mental health care should be provided on an equal basis with 

physical health care.

3.  Mental health legislation in only 9 per cent of Commonwealth member states promotes voluntary 

admission and treatment as the preferred alternative for treatment of mental disorders.

4.  Mental health legislation in only 29 per cent of Commonwealth member states gives persons with 

mental disorders the right to be informed of their rights when receiving mental health care or 

treatment.

5.  While laws in 24 per cent of member states had some provisions promoting community care, no 

legislation met all the criteria to be rated as promoting community care and deinstitutionalisation.

6.  Mental health legislation in only 4 Commonwealth member states had provisions for supported 

decision making including the provision of Advance Directives in their mental health legislation.

7.  Mental health laws in all Commonwealth member states allowed involuntary admission to a 

mental health facility. Only half (51 per cent) of country mental health laws require the person 

to be discharged as soon as they do not meet criteria for involuntary admission. 80 per cent 

of mental health legislation in Commonwealth countries does not apply the principle of least 

restrictive alternative to involuntary admission.
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8.  More than two-thirds of the mental health laws do not have a judicial/quasi-judicial body to review 

involuntary admissions and treatment. 

9.  Provisions for protection from cruel, inhuman and degrading treatment are included in the 

legislation in only 23 (51 per cent) countries.

10.  The informed consent of persons with mental disorders for participating in clinical and 

experimental research is specifically mandated in mental health legislation in only 5 (11 per cent) 

countries.

11.  Mental health laws in 9 (20 per cent) countries include a provison on protection of confidentiality 

and only 8 (18 per cent) countries include a provision on privacy for persons with mental disorders.

12.  Legislation in only 3 (7 per cent) countries specifically outlaws forced or inadequately remunerated 

labour within mental health facilities.

13.  Very few laws have specific provisions for the involvement of families and care-givers. Legislation 

in 12 (27 per cent) countries provides for information to be given to families and care-givers, in 10 

(22 per cent) countries families and care-givers are encouraged to participate in the formulation of 

treatment plans.

14.  Mental health laws in most Commonwealth countries provide very little protection to minors and 

children. Laws in only 2 (4 per cent) countries restrict involuntary admission of minors with mental 

health problems, and laws in only 3 (7 per cent) countries ban any irreversible treatments on 

children with mental health problems.

15.  Stigmatising language is common in mental health legislation of commonwealth member states. 

The word “Lunatic” is used in the mental health laws of 12 countries; the term “Insane” is used 

in the mental health laws in 11 countries; the term “Idiot” is used in the mental health laws in 10 

countries; 2 mental health laws use the term “Imbecile”; and 2 mental health laws use the term 

“Mentally defective”. Overall 21 (47 per cent) laws use one of the above terms. 

16.  The law in only one Commonwealth country mandates that users of mental health services are 

involved in mental health policy, legislation development and service planning.

Conclusions
1.  Mental health legislation in many Commonwealth member states is outdated and does not fulfil 

member states international human rights obligations toward persons with mental disorders.

2.  Mental health legislation in many Commonwealth member states is not compliant with the 

Convention on Rights of Persons with Disabilities. Substantive and procedural provisions related to 

guardianship in mental health laws are particularly problematic in this regard. 

3.  Many mental health laws reviewed in this report treat persons with mental disorders as needing 

protection rather than as subjects with rights. As a result, mental health legislation instead of 

protecting the rights of persons with mental disorders, is likely to lead to violation of rights.

4.  Mental health legislation in many countries is based on an outdated understanding of mental 

disorders, ignores advances in the care and treatment of mental disorders and denies the capacity 

of persons with mental disorders to manage their lives.
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5.  Provisions in and the language of mental health laws in many instances adds to negative 

perceptions and further stigmatisation of persons with mental disorders.

6.  Most mental health laws pay little attention to protecting the rights of vulnerable groups with 

mental health problems such as minors, women, and minorities and the special needs of such 

vulnerable groups.

7.  Many mental health laws in Commonwealth countries do not address the issue of (lack of) access 

to mental health care, in particular, making care and treatment easily available, provided in a 

manner which enhances the capacities of individuals and protects and promotes their rights and 

enables them to live and participate in their communities.

8.  There is little participation of persons with mental disorders and their families and care-givers in 

the development and implementation of legislation. 

Recommendations
1.  Commonwealth member states should urgently undertake reform of mental health legislation.

2.  Member states should ensure that legislation meets their obligations under international human 

rights treaties, in particular the Convention on Rights of Persons with Disabilities. 

3.  The Commonwealth should consider providing financial and technical support to Low and Middle 

income member states to undertake mental health law reform.

4.  Commonwealth member states need to thoroughly review all legislation to comprehensively 

address all civil, political, economic, social and cultural rights of persons with mental disorders.

5.  Commonwealth member states should introduce provisions to promote supported decision 

making in mental health legislation.

6.  Commonwealth member states must involve persons with mental disorders and care-givers, apart 

from other stakeholders, in the mental health law reform process.
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Appendix 
List of Country Mental Health Legislation

Country Act Enactment 
Year

Antigua and Barbuda Mental Treatment Act 1957

Australia-South 
Australia

Mental Health Act 2009

Bahamas Statute Law of The Bahamas Chapter 230 Mental Health 2010

Bangladesh Indian Lunacy Act 1912

Barbados Mental Health Act 1985

Belise Unsoundness of Mind Act 2000

Botswana Mental Disorder Act 1971

Brunei Lunacy Act 1929

Canada- Ontario Mental Health Act 1990

Dominica Mental Health Act; Chapter 40:62; Act 29, 1987 1987

The Gambia Lunatic Act 1917

Ghana Mental Health Act 2012

Grenada The Mental Health Act 2009

Guyana Mental Health Act 1930

India Mental Health Act 1987

Jamaica Mental Health Act, 1999 1999

Kenya Mental Health Act, Chapter 248 1991

Kiribati Laws of The Gilbert Islands Revised Edition 1977 Chapter 
56 Mental Treatment Mental Health Wing Management 
Regulations

1977

Lesotho Mental Health Act 1964

Malawi Laws of Malawi Chapter 34.02 Mental Treatment 2005

Malaysia Mental Health Act 2001

Malta Mental Health Act 2012
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Mauritius Mental Health Care Act 1998

Nigeria Lunacy Law 1963

Namibia Mental Health Act No. 18 of 1973 1973

Nauru Mentally Disordered Persons Act 1963

New Zealand Mental Health (Compulsory Assessment and Treatment Act) 1992

Pakistan Pakistan Mental Health Ordinance 2001

Papua New Guinea Public Health Act 1973

Samoa Samoan Mental Health Legislation (Mental Health Act 2007 
No.5)

2007

Seychelles Mental Health Act 1976

Sierra Leone Lunacy Act 1902

Singapore Mental Health (Care and Treatment) Act 2008

Solomon Island Mental Health Act, 1970; Mental Treatment Act 1970

South Africa Mental Health Care Act 2002

Sri Lanka Mental Diseases Ordinance 1956

Swaziland Mental Health Order 1978

Tanzania The Mental Health Act 2008

Tonga Mental Health Act 2001

Trinidad & Tobago Mental Health Act 1975

Tuvalu Mental Treatment Ordinance 1927

Uganda Mental Health Treatment Act 1964

United Kingdom – 
Scotland

Mental Health (Care and Treatment) Act 2003

Vanuatu Vanuatu Mental Health Legislation (Mental Hospital Cap. 38.) 1965

Zambia Mental Disorder Act (Chapter 305) 1951
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